
10  FORUM  OCTOBER 2017 www.associationforum.org  FORUM  11

Corporate Scandals Provide  
Important Lessons About  
Harassment

hrough widespread social media, talk shows, newspa-
per and magazine headlines, and countless discus-
sions at water coolers across the nation, the subject 
of sexual harassment is ubiquitous. The disgraceful 

fall of film producer Harvey Weinstein, the resignation of Ama-
zon Studios executive Roy Price, the mass firings at Uber, and 
the departures of Roger Ailes and Bill O’Reilly from Fox News 
underscore how critical it is for employers to do everything pos-
sible to prevent sexual harassment. It, however, does not end 
there. Employers should also prevent other forms of harassment 
and discrimination and foster a diverse and inclusive culture. 
Moreover, they must investigate harassment claims promptly, 
thoroughly, and fairly, and safeguard against retaliation. In 
addition, employers should train managers how to spot and  
prevent harassment and address harassment should it arise.

Of course, executives should be leading the charge 
and leading by example. Unfortunately, in some 
cases, executives are the biggest culprits when it 
comes to harassment. They are the proverbial foxes 
guarding the hen houses. Therefore, boards of 
directors must engage in meaningful oversight by 
setting the proper tone for the culture, by diligently 
ensuring that the working environment is profes-
sional, welcoming, and harassment-free, and by 
holding executives accountable.

Anti-Harassment Policy
Now, more than ever, an employer must have a 
clear and comprehensive anti-harassment policy. 
Such a policy can help promote a professional 
working environment. Moreover, it may be required 
under applicable state or local law. As a practical 
matter, if an employee files a harassment charge 
against an employer, one of the first documents 
that the Equal Employment Opportunity Com-
mission (EEOC) or a state equivalent agency will 
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request is a copy of the employer’s written anti-
harassment policy. Not having a policy can put 
an employer behind the eight-ball in the agency’s 
investigation, for example, if the agency has reason 
to believe that the employer has no procedures or 
practices prohibiting unlawful harassment at all.

If an employer has already adopted an anti-
harassment policy, it should review the policy to 
make sure that it comports with the requirements 
of U.S. Supreme Court decisions, EEOC guidelines, 
and applicable state and local laws. Following are 
some of the key provisions that an anti-harassment 
policy ought to include:

• A clear and forceful statement that not only 
prohibits sexual harassment but also other 
forms of harassment (such as harassment 
based on race, religion, disability, age, and 
national origin). The policy must make clear 
that any such form of harassment in or affect-
ing the workplace is unlawful and will not be 
tolerated.

• A statement of what constitutes sexual and 
other harassment, with examples of the types 
of offensive behavior that the employer will not 
condone. The policy should prohibit both oppo-
site sex and same sex harassment.

• A statement of those classes of persons whom 
the policy benefits (e.g., employees) and whose 
behavior is restricted (e.g., employees, co-
employees, managers, board members, clients, 
customers, patients, vendors, suppliers, and 
volunteers).

• A procedure for lodging complaints against all 
employees—even the highest-ranking execu-
tives of the employer.

• A designation of the specific individuals or 
classes of individuals to whom employees 
should report harassment. The policy must 
permit a complainant to seek redress from 
someone other than the alleged perpetrator. 
This includes an employee being able to report 
harassment claims to someone besides his or 
her immediate supervisor.

• Designating both males and females to receive 
complaints of harassment, in order to minimize 
employee discomfort about reporting incidents 
to members of one sex or the other.

• Procedures to follow when reporting and inves-
tigating harassment complaints (permitting 
both oral and written reporting).

• Assurances of confidentiality to the extent prac-
ticable.

• A commitment to investigate harassment com-
plaints promptly and thoroughly, coupled with 
a requirement that employees cooperate in the 
investigation of harassment claims.

• A statement that it is unlawful to retaliate 
against an employee for reporting harassment 
or for cooperating in an investigation of harass-
ment, and assurance that the employer will 
protect employees from such retaliation.

• A statement of what disciplinary measures the 
employer may impose against those who have 
harassed or retaliated against others.

Some employers include a statement that 
they will not tolerate malicious or recklessly false 
harassment accusations (e.g., accusations made for 
a purpose other than stopping or rectifying inap-
propriate behavior). Because the EEOC has viewed 
such a statement as having a “chilling effect” on 
employee reporting of harassment, some employers 
are reticent to include it in their policies.

An employer will need to decide whether to reg-
ulate romantic ties between employees, especially 
those who are in a reporting relationship, which 
may create a potential conflict of interest (e.g., 
superior-subordinate). Some employers prohibit 
such ties, which can be challenging from a practi-
cal perspective.  Some employers permit them but 
require employees to report romantic relationships 
to the employer to make sure that employees are 
not in a reporting relationship. Some employ-
ers require employees to sign “love contracts” or 
“consensual relationship agreements” in order to 
try to protect both employees and the employer 
and document that there have been no unwelcome 
advances.

Another consideration when preparing an anti-
harassment policy is compliance with state and 
local laws. For example, there may be requirements 
to:

• Provide work addresses and telephone numbers 
for the persons to whom harassment complaints 
should be reported.

• Provide information identifying the state and 
federal anti-discrimination enforcement agen-
cies with whom to register harassment com-
plaints, along with instructions about how to 
contact such agencies.

• Distribute the policy annually and to all new 
employees at the time of employment.
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• Prohibit harassment based on sexual orientation 
and gender identity (e.g., transgender).

To underscore the importance of not tolerat-
ing discrimination and the value of a diverse work 
force, many employers supplement their anti-
harassment policies with separate non-discrimina-
tion and diversity and inclusion policies in their 
employee handbooks.

It is not enough to adopt an anti-harassment 
policy. An employer must widely publicize it to all 
employees, whether they are part-time or full-time. 
An employer should consider not only giving the 
policy to each employee (e.g., through an employee 
handbook or by providing the policy separately), but 
also obtaining a signed acknowledgment form from 
each employee to document that each employee 
has received, read, and understood the policy. An 
employer should also post the policy in well-fre-
quented areas such as break rooms or lunchrooms. 
When an employer has employees who do not 
speak English at all or do not speak it fluently, the 
employer should translate the policy and provide a 
translated version to those employees.

Investigation
An employer must diligently enforce its policy. It 
should promptly investigate all harassment com-
plaints thoroughly. An employer’s failure to do so 
can not only undermine employee morale but also 
result in employer liability.  Here are some tips for 
conducting an effective investigation:

• Behave Compassionately Yet Professionally: It 
can take considerable courage for an employee 
to report harassment. Indeed, an employee may 
be nervous about doing so. Showing empa-
thy can help relax the employee and result in 
greater candor and clarity about what occurred. 
At the same time, it is the investigator’s job
to ascertain the facts. Therefore, a balance 
between compassion and professionalism is 
critical.

• Do Not Pass Judgment: The investigator may or 
may not think highly of the individual who has 
complained. Alternatively, the investigator might 
believe it impossible for the alleged perpetrator 
to have done or said the things the complainant 
has alleged. Until the investigation is complete, 
do not pass judgment about the merits of the 
allegations. Focus on learning what did and did 
not occur.

• Remember the Five W’s: We learned in gram-

mar school to use the “Five W’s” when making 
inquiries:  who, what, when, where, why, (and 
how). Framing questions using the Five W’s will 
help an employer conduct a professional and 
thorough investigation.

• Verify: Credibility issues can arise when inves-
tigating. An employer may be able to resolve 
them by following up on leads (such as inter-
viewing other witnesses) and finding ways to 
corroborate the statements of witnesses. For 
example, if a complainant has alleged that a 
fellow employee harassed her at work at a par-
ticular time and place, and the accused denies 
being at work at that time, company sign-in 
records may be able to confirm whether the 
alleged perpetrator was, in fact, at work.

• Investigate Discreetly and Fairly: A victim 
of harassment may feel embarrassed. The 
accused may feel his or her reputation is being 
besmirched. For the sake of all concerned, 
investigate prudently. Of course, there may be 
instances when harassment allegations surface 
widely with employees or they become publicly 
known. When this occurs, an employer should 
make clear that it is taking the allegations seri-
ously and conducting a thorough investigation.

• Do Not Retaliate: It is unlawful to retaliate or 
condone retaliation against an employee for 
reporting harassment. This applies even if the 
employee is mistaken that harassment has 
occurred. Indeed, sometimes an employee will 
lose the harassment claim but prevail on the 
retaliation claim, which is often easier to prove. 
It is also unlawful to impede an investigation by 
discouraging witnesses from providing informa-
tion or testifying. The law aside, from a human 
resources and employee morale standpoint, 
retaliation sends a pejorative message that an 
employer does not take its anti-harassment 
policy seriously.

Following the investigation, the employer should 
promptly communicate the results to the complain-
ant and the alleged perpetrator. If it is determined 
that a harassment claim is well founded, it is 
essential to take effective remedial action. Correc-
tive action will vary depending on the facts and 
circumstances. It can range from education/coun-
seling to discipline up to and including discharge. 
Employers should be careful about transferring 
victims of harassment to other departments without 
their voluntary consent. Such action can be retalia-
tory.

Importantly, an employer should document its 
investigative and corrective efforts so it can show 
its responsiveness. Such documentation can also 
demonstrate, if necessary, that an employee unrea-
sonably failed to take advantage of its employer’s 
corrective efforts.

Training
It is critical for an employer to train managers 
about how to prevent, investigate, and address 
harassment.  It is equally important to train rank-
and-file-employees about harassment. Here is why:

• There May Be Jurisdictional Mandates: Some 
states require employers to conduct anti-harass-
ment training for all employees. Employers that 
fail to heed those requirements are playing with 
fire.

• Training Can Help Prevent Harassment: Some 
employers mistakenly try to sweep harassment 
under the rug rather than deal with it openly. 
Transparency can help dispel misconceptions 
about what harassment is and is not. It makes 
clear that the employer views harassment as a 
serious matter and will not tolerate it. Training 
also reinforces to employees that their employer 
respects and cares about them and their work-
ing environment.

• Training Fosters Managerial Responsiveness: 
Training will help ensure that managers will 
appropriately address harassment complaints. 
Unfortunately, untrained managers can dis-

regard complaints or respond by accusing 
employees of inviting harassing behavior. 
Worse, sometimes, untrained managers retaliate 
against employees for registering complaints. 
Training can also help managers handle deli-
cate situations. For example, a manager needs 
to know how to respond when an employee 
says, “I’m being harassed. Can’t tell you who’s 
doing it. Don’t want you to do anything about 
it. Just wanted you to know.” Likewise, man-
agers need to know how to respond when an 
employee complains about harassment that 
occurred several years ago.

• Training Can Help Defend Against a Harass-
ment Claim: Court decisions emphasize the 
importance of anti-harassment training for 
managers and rank-and-file employees not only 
in terms of prevention, but also for eliminating 
or minimizing employer liability. Where liability 
exists, an employer may be able to minimize 
the amount of an award or the likelihood of a 
punitive damages award if it has conducted 
anti-harassment training. An employer should 
conduct mandatory, comprehensive, and peri-
odic training sessions. Moreover, an employer 
should document the number of sessions, and 
attendance at them, to be able to demonstrate 
that it has exercised reasonable care to avoid 
harassment.

Some employers balk at the cost of training. With 
the rising cost of litigating harassment claims, and 
the large verdicts, not to mention the reputational 

“Executives should be leading the charge and leading by 
example. Unfortunately, in some cases, executives are the 
biggest culprits when it comes to harassment. They are the 
proverbial foxes guarding the hen houses. Therefore, boards 
of directors must engage in meaningful oversight by setting 
the proper tone for the culture, by diligently ensuring that 
the working environment is professional, welcoming, and 
harassment-free, and by holding executives accountable.”
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harm, that can ensue, training is a comparatively 
small investment that can more than pay for itself. 
It is far less expensive than defending against even 
one harassment case.

Board Oversight
As some of the recent scandals have demonstrated, 
a lack of board oversight can result in top execu-
tives being the biggest culprits with respect to 
harassment. Boards must make clear to executives 
that they will not tolerate sexual or other harass-
ment by anyone—especially executives of the 
organization. Boards should proactively review the 
employer’s anti-harassment policy and investigative 
procedures to make sure that they are effective and 
followed. They should make sure that executives 
receive anti-harassment training. Boards may also 
want to receive anti-harassment training to lead by 
example. Critically, boards should use performance 
reviews and compensation as deterrents and incen-
tives to hold executives accountable for creating 
a professional, harassment-free working environ-
ment. If executives understand that their jobs and 
compensation are on the line when it comes to pre-
venting and addressing harassment, they will have 
ample motivation to inspire such an environment.

Conclusion
Wise employers have their houses in order. They 

have issued effective anti-harassment policies and 
periodically train managers and employees that 
they will not tolerate harassment. When harassment 
arises, they investigate promptly and thoroughly 

and do not retaliate. They also appropriately docu-
ment updates to their policies, participation in their 
trainings, and the results of any harassment claims 
that may arise. Their boards ensure that key execu-
tives take harassment prevention seriously and that 
they hold accountable those executives who do not. 
Employers that fail to heed the recent and well-
publicized harassment lessons of corporate America 
do so at their peril.    
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“It is not enough to adopt an anti-harassment policy. An em-
ployer must widely publicize it to all employees, whether 
they are part-time or full-time. An employer should consider 
not only giving the policy to each employee (e.g., through 
an employee handbook or by providing the policy sepa-
rately), but also obtaining a signed acknowledgment form 
from each employee to document that each employee has 
received, read, and understood the policy.”


