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TEXTING WHILE DRIVING
STATUTES INCREASE RISK
OF EMPLOYER LIABILITY

Widespread state, federal and mu-
nicipal regulation of texting while
driving (“TWD?”) puts employers
at increased risk of liability for au-
tomobile accidents caused by tex-
ting employees.

According to the Governors’
Highway Safety Association, 21
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states had TWD laws on the books
as of April 1, 2010. Many munici-
palities have their own ordinanc-
es. A Guidance from The United
States Department of Transpor-
tation under the Motor Carrier
Safety Act of 1984 warns against
texting by drivers of commercial
vehicles. Federal employees are
prohibited from TWD in govern-
ment vehicles by an October 1,
2009 executive order that Presi-
dent Obama signed.

The scope of some current
and future TWD laws also could
encompass other common tech-
nologies besides texting, including
GPS systems, dispatching devices,
and laptop computers." Almost all
current laws include e-mailing and
instant messaging while driving.

EMPLOYER LIABILITY

The legal doctrine of respondeat
superior allows an injured plaintiff
to recover against an employer
for the negligence of employees,
agents, and contractors, regard-
less of whether the employer itself
acted negligently. Consequently,
courts will hold an employer li-
able for an employee’s negligence

while acting within the scope of
his or her employment duties or
for the employer’s benefit. Thus,
an employer can be liable for a
TWD-related accident involving
an employee whose everyday job
involves driving a delivery truck.
It can also be liable for a TWD ac-
cident that occurs when it assigns a
task that requires driving to an em-
ployee whose regular job involves
sitting at a desk, not at the wheel.

Employers also can be liable for
conduct by independent contrac-
tors if a court finds that the em-
ployer controlled the contractor’s
work. Earlier this year, an appellate
court held that a shipping company
could be liable for a contractor’s
alleged negligence in a traftic ac-
cident despite contractual language
disclaiming any employment rela-
tionship between the contractor’s
employees and the company.” As
this and other cases demonstrate,
employers cannot escape respondeat
superior liability by merely labeling
their workers as contractors.

An employee’s commute to
and from work normally will not
be considered part of the “scope
of employment.”” There may be
exceptions, though. For instance,
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a court might find an employer
liable for TWD accidents during
an employee’s daily commute if
the employee’s texts were work-
related, or if the accident involves
a company phone or car.* Courts
have also held that employers can
be liable for accidents while em-
ployees commute to work-related
conferences or business trips.”

Although TWD statutes mostly
impose criminal penalties on the
driver they can substantially increase
the exposure of employers by mak-
ing it easier for plaintiffs to obtain
civil verdicts against texting drivers
and, in turn, their employers. Be-
fore a plaintift can recover from an
employer for an employee’s negli-
gence, he or she must prove that the
employee acted negligently. Prov-
ing negligence can be a complicated
and expensive task, but many courts
hold that a defendant’s violation of a
statute creates a conclusive or rebut-
table presumption of negligence.®
This means that the mere fact that an
employee was TWD at the time of
an accident, which can be verified
through cellular providers’ records,
can suffice to prove negligence.

Further, employers can also be
liable for their own negligence,
rather than an employee’s. As rec-
ognition of the risks posed by TWD
increases, employers are more like-
ly to be found directly liable for
failing to take preventive measures
to minimize the risk of TWD ac-
cidents, including negligently hir-
ing or entrusting an employee with
a vehicle whose driving record
should have raised red flags.” It is
also conceivable that an employer
could be found negligent for tex-
ting an employee when the em-
ployer knew or had reason to know
that the employee was driving.

WHAT EMPLOYERS CAN DO

TWD is a surprisingly common
practice that employers must take
seriously. A recent study by Career-

Builder shows that 54% of workers
who have smart phones—including
66% of sales workers and 59% of pro-
fessional and business services work-
ers—admit to checking them while
driving.® Many tragic and highly
publicized accidents have involved
TWD, including a 2008 California
train accident that killed 25 people
and injured 135.” A study conduct-
ed by British researchers shows that
texting drivers are more distracted
than drivers who have consumed
alcohol to the legal limit."

Adopting a policy prohibiting
employees from TWD can help
minimize employer liability expo-
sure for the actions of employees
who disobey these policies. Policies
should bar employees altogether
from TWD on company time,
for work-related purposes, or us-
ing employer-provided equipment,
and provide disciplinary measures
that will be taken if the policy is
violated. While some policies allow
employees to pull over to text, or
to text while their car is in park at a
light or in standstill traffic, a blanket
ban is recommended.

Employers who issue company
cell phones or vehicles to employ-
ees should take extra care. These
employers should warn employees
of the dangers of TWD and point
them to the relevant policy—as well
as applicable laws in their state—at
the time the cell phone or vehicle is
issued, and provide regular remind-
ers thereafter. Further, it is important
that employers document employ-
ees’ awareness of texting policies by
having employees sign an acknowl-
edgment of the policy.

Putting a policy on paper is
not enough. Employers
act consistently with the policies
they adopt. A court is not likely
to be impressed by an anti-TWD
policy if the employer disciplines
employees for not responding to
the employer’s texts sent while

must

the employees were driving, or
encourages the employees to text
supervisors while they are driving.
In addition to adopting a poli-
¢y, employers may wish to invest
in technologies designed to pre-
vent TWD altogether. The Asso-
ciated Press recently reported on
several available options, and more
are sure to come.'' These devices,
however, can almost certainly be
disabled by a savvy employee, so
strong policies and enforcement
mechanisms remain a must.
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